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r~|~"'HE  case  of  Miss  Malecka  has  brought  to  the  notice  of  the 
British  people  some  remarkable  features  in  the  treatment 
of  foreign  travellers  by  the  Russian  Government,  and 
the  extraordinary  claim  which  it  makes  as  to  the  nationality  of 
children  born  in  the  United  Kingdom  and  other  countries  whose 
parents,  originally  emigrants  from  Russia,  have  been  naturalised 
in  those  countries. 

But  there  are  other  features  of  Russia's  treatment  of  citizens  of 
foreign  States  which  are  not  at  present  appreciated  by  the  people 
of  this  country,  but  which  equally  offend  against  the  accepted 
canons  of  international  practice  and  constitute  a  grave  derogation 
from  the  equality  of  British  citizenship.  It  is  proposed  in  this 
statement  to  give  a  brief  account  of  the  Russian  "  Passport 
Question  "  as  it  affects  British  citizens. 

The  Anglo-Russian  Commercial  Treaty. 

This  question  arises  out  of  the  strained  interpretation  placed  by 
Russia  on  the  first  and  leading  clause  of  the  Treaty  of  Navigation 
and  Commerce  made  between  Russia  and  England  hi  1859 — the 
Treaty  governing  the  commercial  relations  of  the  two  countries. 
This  clause  reads  as  follows  : — 

There  shall  be  between  all  the  dominions  and  possessions  of  the  two  High 
Contracting  Parties  reciprocal  freedom  of  commerce  and  navigation.  The 
subjects  of  each  of  the  two  Contracting  Parties  respectively  shall  have 
liberty  freely  and  securely  to  come,  with  their  ships  and  cargoes,  to  all 
places,  ports,  and  rivers  in  the  dominions  and  possessions  of  the  other  to 
which  other  foreigners  are,  or  may  be,  permitted  to  come,  and  shall  through- 
out the  whole  extent  of  the  dominions  and  possessions  enjoy  the  same 
rights,  privileges,  liberties,  favours,  immunities,  and  exemptions  in  matters 
of  commerce  and  navigation  which  are,  or  may  be,  enjoyed  by  native 
subjects  generally.  It  is  understood,  however,  that  the  preceding  stipula- 
tions in  no  wise  affect  the  decrees,  laws,  and  special  regulations,  regarding 
commerce,  industry  and  police,  in  vigour  in  each  of  the  two  countries  and 
generally  applicable  to  all  foreigners. 
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This  clause  explicitly  provides  the  same  rights  for  foreign  subjects 
as  are  enjoyed  by  native  subjects  generally.  Nevertheless  Russia 
has  claimed,  and  for  thirty  years  has  exercised,  the  right  of  refusing 
to  honour  the  passports  issued  to  British  subjects  who  happen 
to  be  Jews,  or  Roman  Catholic  priests  or  Protestant  missionaries  of 
various  denominations.  This  refusal  is  based  solely  on  the  ground 
of  their  religion,  and  it  is  claimed  that,  as  Russian  subjects  holding 
these  views  are  under  special  disabilities,  therefore  subjects  of 
foreign  countries  professing  them  may  be  altogether  excluded  from 
the  country,  or,  if  admitted,  subjected  to  humiliating  restrictions. 
The  application  of  this  principle  is  most  stringent  in  the  case  of 
Jews,  and  it  is  practically  impossible  for  a  British  Jew  freely  to 
enter  and  trade  ha  Russian  dominions.  Exceptions  are  made  only 
in  the  case  of  particular  individuals  who  may  be  of  service  to 
Russian  interests. 

In  the  case  of  every  passport  for  Russia  the  holder  must  make 
a  declaration  of  his  religious  belief,  and  any  person  coming  within 
the  above-mentioned  categories  finds  it  quite  impossible  to  obtain 
the  ordinary  Consular  visa.  This  procedure  has  been  condemned 
both  in  Russia  and  Great  Britain.  A  Russian  State  Commission 
(the  Durnovo  Commission),  which  reported  in  1905,  recommended 
the  abolition  of  the  disabilities  imposed  on  travellers  of  the 
Jewish  faith.  At  a  meeting  of  the  Council  of  the  liondon  Chamber 
of  Commerce  held  at  the  end  of  1911  it  was  resolved  "to  make 
representations  to  the  Foreign  Office  as  to  the  stringent 
regulations  imposed  upon  Jewish  commercial  travellers  in 
Russia,  and  to  urge  the  necessity  for  Joint  action  by  all 
countries  concerned  with  a  view  to  the  removal  of  the  regula- 
tions in  question." 

Attitude  of  the  United  States. 

It  may  be  here  recalled  that  President  Taft  gave  notice  of  the 
abrogation  of  the  Commercial  Treaty  between  the  United  States 
and  Russia  at  the  end  of  the  current  year,  after  a  resolution  had 
been  passed  by  Congress  by  three  hundred  votes  with  only  one 
dissentient.  The  resolution  declared  : — 

That  the  Government  of  Russia  has  violated  the  Treaty  between  the 
United  States  and  Russia,  concluded  in  1832,  by  refusing  to  honour 
American  passports  duly  issued  to  American  citizens  on  account  of  race  and 


religion, .  .  .  and  the  Government  of  the  United  States  will  not  be  a  party  to 
any  Treaty  which  discriminates,  or  by  one  of  the  parties  thereto  is  con- 
strued to  discriminate,  between  American  citizens  on  these  grounds. 

This  final  step  was  the  outcome  of  a  great  public  movement  in 
America,  protesting  against  the  differentiation  in  the  rights  of 
American  citizens  by  a  foreign  Power,  which  was  supported  by 
every  party  and  by  the  leading  representatives  of  every  creed  in 
the  country.  A  fresh  Treaty  of  Commerce  is  now  under  con- 
sideration, and  it  the  demand  by  the  United  States  for  the  equal 
treatment  of  all  its  citizens  is  supported  by  the  other  Powers  whose 
subjects  labour  under  similar  disabilities,  Russia  will  doubtless 
abandon  a  standpoint  which  is  directly  opposed  to  the  principles 
of  civil  and  religious  equality. 

French  and  German  Action. 

In  1909  the  French  Chamber  of  Deputies  adopted  a  resolution 
expressing  its  opinion  that,  by  reason  of  her  exclusion  of  French 
Jews,  Russia  did  not  respect  the  provisions  of  her  Commercial 
Treaties  with  France,  and  its  confidence  that  the  Government 
would  undertake  negotiations  in  consort  with  other  Powers  to 
establish  the  proper  interpretation  of  these  Treaties.  Numerous 
resolutions  to  similar  effect  have  been  passed  by  Chambers  of 
Commerce  in  Germany,  and  early  in  the  current  year  the 
"  Aeltesten  der  Kaufmannschaft "  of  Berlin  (which  is  the  leading 
commercial  association  of  the  country)  called  on  the  Government 
to  secure  the  right  of  free  entry  into  Russia  for  Jewish  merchants 
who  are  German  subjects. 

The  British  Government  and  the  Treaty. 

The  British  Government  has  in  the  past  on  more  than  one 
occasion  protested  through  diplomatic  channels  against  Russia's 
action  in  regard  to  British  passports.  When  the  Treaty  of  1859 
was  concluded,  Russia  treated  her  Jewish  subjects,  if  not  with 
equality,  at  least  with  comparative  humanity;  and  it  was  not 
until  1881,  when  the  policy  of  repression  and  persecution  was 
initiated  (by  the  "  May  Laws  "),  that  any  question  under  the  Treaty 
arose. 


In  1881,  cruel  expulsions  of  Jews  took  place  from  the  chief  towns 
of  Russia,  and  among  those  driven  out  were  British  and  American 
subjects  of  the  Jewish  faith.  Lord  Granville,  then  British  Secretary 
of  State  for  Foreign  Affairs,  protested  against  this  high-handed 
action.*  Russia  took  up  the  standpoint  that  (1)  as  the  Treaty 
only  secured  the  most-favoured-nation  treatment,  an  English 
Jew  could  not  complain  if  he  were  treated  in  the  same  way  as  his 
Russian  co-religionists  ;  and  that  (2)  as,  under  the  Treaty,  foreign 
citizens  sojourning  in  Russia  were  subject  to  the  special  laws, 
decrees,  and  regulations  regarding  commerce,  industry  and 
police,  Jewish  sojourners  were  liable  to  the  restrictions  placed  on 
Russian  Jews  by  the  new  laws.  This  argument  has  recently  been 
openly  repeated  by  the  Russian  Premier,  M.  Kokovtzeff ,  in  defending 
his  country's  attitude  to  the  Americans.  "  For  economic  and  social 
reasons,"  he  says,  "  Russian  legislation  established  a  whole  range 
of  restrictions  upon  its  Jewish  subjects.  To  allow  free  entry  of 
foreign  Jews  into  Russia  is  obviously  impossible  under  the  cir- 
cumstances. They  would  then  enjoy  greater  rights  in  Russia 
than  Russia's  own  Jewish  subjects.  Therein  lies  the  special 
reason  for  the  discrimination  which  Russia  practises  towards 
foreign  Jews  wishing  to  enter  Russia." 

Lord  Granville  did  not  press  his  protest,  and  his  failure  to  do 
so  has  greatly  hampered  the  efforts  of  his  successors  in  subsequent 
negotiations  to  insist  upon  the  correct  interpretation  of  the  Treaty. 
This  is  shown  by  answers  given  in  the  House  of  Commons  by  Sir 
Edward  Grey  to  queries  addressed  to  him  on  the  Passport  Question. 
On  November  25th,  1909,  in  answer  to  a  question  relating  to  the 
exclusion  from  Russia  of  Jewish  commercial  travellers,  he 
said  : — 

So  long  as  the  Russian  regulations  respecting  persons  of  the  Jewish  faith 
are  applied  to  all  persons  alike,  irrespective  of  their  nationality,  which  His 
Majesty's  Government  have  reason  to  believe  to  be  the  case,  they  have 
no  Treaty  grounds  for  protest.  It  is  not  practical  to  ask  for  special  excep- 
tions to  be  made  in  favour  of  one  particular  profession. 

On  June  10th,  1912,  replying  to  Dr.  Addison,  Sir  Edward  Grey 
said  : — 

British  subjects  can  freely  enter  the  Russian  Empire  with  the  qualification 
that  they  are  subject  to  any  special  police  or  other  regulations  which  both 

*  Diplomatic  Papers,  1881,  C.3013  and  C.3033. 


parties  may  apply  to  all  aliens  alike.  It  follows,  therefore,  that  unless  it 
can  be  shown  that  British  subjects  are  treated  less  favourably  than  subjects 
of  the  Jewish  faith  from  other  countries,  His  Majesty's  Government  have 
no  Treaty  right  of  protest. 

The  Russian  Claim  Examined 

It  is  necessary  to  refute  the  Russian  claim  in  which  the  British 
Foreign  Office  has  acquiesced  in  such  extraordinary  fashion.  It 
is  one  of  the  clearest  principles  of  international  law  that  no  modi- 
fication of  the  local  law  of  one  of  the  parties  can  override  an 
international  treaty  unless  the  express  consent  of  the  other  party 
is  obtained.  Mr.  Blaine,  United  States  Secretary  of  State,  in  a 
despatch  on  the  Passport  Question  in  1883  stated  : — 

It  is  the  concurrent  judgment  of  publicists  that  "  where  a  treaty  creates 
a  privilege  for  aliens  in  express  terms,  it  cannot  be  limited  by  the  operation 
of  domestic  law  without  a  serious  breach  of  the  good  faith  which  governs  the 
intercourse  of  nations." 

The  claim  of  Russia,  therefore,  that  she  can  impose  upon  foreign 
subjects  the  disabilities  of  the  notorious  "May  Laws,"  which 
were  directed  against  her  own  Jewish  subjects,  is  a  clear  violation 
of  the  Treaty  and  an  undoubted  breach  of  international  practice. 

Russia's  other  argument  is  that  by  the  proviso  of  the  Treaty, 
foreign  citizens  are  subject  to  the  special  laws,  &c.,  regarding 
commerce,  industry  and  police,  in  vigour  in  her  country,  and 
therefore  that  British  citizens  of  Jewish  faith  come  under  the 
terms  of  the  laws  which  prohibit  Russian  Jews  from  residing  in 
many  parts  of  the  country.  But  the  clear  words  of  the  Treaty 
are  that  such  laws  and  regulations  must  be  generally  applicable  to 
all  foreigners.  Apart  from  the  fact  that  this  proviso  by  no  stretch 
of  the  words  can  be  held  to  justify  the  exclusion  of  foreign  citizens 
from  the  country  generally,  but  can  only  subject  them  to  certain 
regulations  when  they  are  actually  in  Russia,  there  is  nothing  in 
its  terms  which  Justifies  discrimination  on  the  ground  of  race  or 
religion.  The  regulations  must  apply  to  all  foreigners  alike,  and 
restrictions  which  are  not  imposed  on  British  citizens  generally 
cannot  be  imposed  on  British  Jews. 

Sir  Edward  Grey  appears  to  have  fallen  into  an  extraordinary 
confusion  when  he  asserts  that  we  have  no  Treaty  right  of  protest 
unless  it  can  be  shown  that  British  subjects  of  the  Jewish  faith  are 
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treated  less  favourably  than  the  Jewish  subjects  of  other  foreign 
countries.  The  real  point  is  that  Russia  has  no  right,  under  the 
Treaty,  to  discriminate  between  one  class  of  British  subjects 
and  another,  or  between  one  class  of  foreigners  and  another,  on 
the  ground  of  race  or  religion.  And  the  fact  that  Russia  excludes 
Jewish  subjects  of  other  countries  in  violation  of  her  Treaty  stipu- 
lations with  them  is  certainly  no  excuse  for  her  violation  of  her 
agreement  with  this  country,  but  is  rather  an  aggravation  of  the 
offence.  It  is  inadmissible  that  a  British  Minister  should 
countenance  the  creation  of  two  classes  of  British  citizens,  and 
acquiesce  in  a  differentiation  of  treatment  according  to  their 
religious  beliefs. 

British  Nationality  and  Russian  Allegiance. 

A  second  point  which  arises  out  of  British  Treaty  relations 
with  Russia  is  the  recognition  of  the  British  nationality  of  persons 
bom  in  the  British  dominions.  Alone  among  nations  claiming  to 
be  civilised,  Russia  holds  to  its  full  extent  to  the  mediaeval  doctrine 
of  the  indefeasible  allegiance  of  her  subjects.  She  not  only  treats 
Russian  emigrants  who  have  been  naturalised  abroad,  without  her 
permission,  as  criminals  liable  to  imprisonment,  but  actually  claims 
that  the  descendants  of  such  emigrants  to  any  generation  born 
abroad  are  also  Russian  subjects,  and  liable  to  all  the  obligations 
of  Russian  citizenship,  as  well  as  to  the  disabilities  which  may  be 
imposed  upon  certain  classes.  Russia  recently  advanced  this 
claim  at  first  in  the  case  of  Miss  Malecka,  who  was  born  in  this 
country  of  a  Polish  father  and  an  English  mother.  But  it  is  signi- 
ficant that  in  face  of  the  emphatic  protest  of  the  British  Foreign  Office 
the  claim  was  not  insisted  upon.  Nevertheless,  Russia  in  principle 
still  adheres  to  it,  and  it  is  vital  that  the  position  should  be 
explicitly  defined. 

It  is  opposed  to  the  fundamental  ideas  of  nationality,  as  accepted 
by  all  international  jurists,  and  to  all  British  traditions,  that 
native-born  British  subjects  should  not  be  entitled  to  full  British 
rights  in  any  part  of  the  world,  and  to  the  complete  protection 
involved  in  British  citizenship.  The  United  States  Government 
has,  in  this  matter  also,  taken  up  a  very  decided  attitude,  and 
demands  that,  in  the  new  Treaty  to  be  framed,  Russia  shall  recognise 
"  the  natural  and  inherent  right  of  expatriation."  Her  claim  is 


that  a  naturalised  American  subject  is  to  have  equal  rights  with 
an  American-born  subject  in  the  country  of  origin.  Even  if  Great 
Britain  does  not  adopt  this  policy  in  its  entirety,  it  should  surely 
insist  on  the  full  British  citizenship  of  those  born  within  the 
Kong's  dominions,  and  refuse  to  allow  any  foreign  Power  to 
derogate  from  the  privileges  of  British  citizenship  in  virtue  of  a 
retrograde  doctrine. 

Russia's  attitude  on  this  question  is  condemned  by  her  own 
most  distinguished  jurist  of  modern  times,  M.  De  Martens,  who 
declared  that  "  liberty  of  emigration  is  the  direct  consequence  of 
the  new  social  order,  which  has  for  its  basis  the  respect  for  the 
human  personality  and  the  interests  which  surround  it." 

Russia's  affront  to  British  citizenship  is,  therefore,  twofold. 
She  enforces  upon  it,  in  the  case  of  passports  issued  to  British 
subjects,  an  inequality  alien  to  British  traditions,  on  the  ground  of 
religion ;  and  she  refuses  to  recognise  it,  in  the  case  of  those  born 
in  British  dominions,  when  fully  and  naturally  acquired  according 
to  British  law,  on  the  ground  of  parentage  or  remoter  ancestry. 

The  Need  for  Protest. 

Russia's  reactionary  attitude  on  these  two  points  involves  a 
constant  source  of  frictionVhich  is  likely  to  impair  the  good  under- 
standing between  the  two  countries.  This  fact  is  recognised  in 
Russia  itself  by  leading  statesmen  and  publicists.  The  leader 
of  the  Constitutional  Democratic  Party,  Professor  Miliukoff, 
recently  described  the  existence  of  disabilities  of  this  kind  as 
"  the  margin  which  separates  the  civilised  world  from  non- 
civilised  mankind."  The  people  of  the  United  States,  regarding 
the  matter  as  a  question  of  national  honour,  have  taken  decisive 
steps,  and  their  representatives  have  been  made  to  feel  that  the 
whole  nation  is  solidly  behind  diplomatic  action.  England  is 
the  traditional  champion  of  religious  liberty,  and  the  British  people 
should  unite  to  enforce  the  claim,  based  upon  the  express  terms  of 
the  Treaty  with  Russia  and  upon  international  law  and  practice, 
that  British  citizenship,  whether  within  or  without  the  country, 
knows  no  distinction  of  race  or  creed. 


